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UNITED STATES OF AMERICA )
) MOTION TO DISMISS:
)

\2 ) IMPROPER PANEL

) SELECTION PROCEDURES
)

DAVID M. HICKS ) 4 October 2004
)

The Defense in the case of the United States v. David M. Hicks moves for dismissal of the
charges against Mr. Hicks, and states in support of this motion:

1. Synopsis: The selection of members for the military commission in this case was conducted
in a manner that explicitly and systemically excluded members based on rank. Systematic
exclusion of certain ranks from sitting on military criminal tribunals is unlawful. Accordingly,

the commission lacks jurisdiction to try Mr. Hicks, and the charges against him should be
dismissed.

2. Facts:

a. Military Commission Order No. 1 (MCO1), establishes that the only qualification to
serve as a commission member is that the individuals selected be commissioned officers in the

United States armed forces, including reservists on active duty, National Guard personnel on
active duty, or retired personnel on active duty.

b. MCO 1 requires the presiding officer be a judge advocate as well.

c. On 20 December 2002, the General Counsel to the Department of Defense issued a
memorandum to the Secretaries of the Military Departments requesting candidates for
commission members and presiding officers. In this memorandum, the General Counsel

instructed the Military Departments to nominate officers in the pay grade of only 0-4 and above.
(See Exhibit 1).

d. The U.S. Marine Corps, Navy, U.S. Army and U.S. Air Force submitted candidates

for commission members and presiding officers meeting the mandatory criteria of grade 0-4 and
above only. (See Exhibit 2).

e. On 25 June 2004, the Legal Advisor to the Appointing Authority (hereinafter “LEAA”)
provided the written guidance to the Appointing Authority on the selection of commission
members and presiding officers. The LEAA indicated that the General Counsel’s criteria were
more restrictive than the criteria contained in MCO No. 1, and informed the Appointing
Authority that he was not bound to select only from the names provided. The guidance from the
LEAA also cautioned that rank could not be “used for the deliberate or systematic exclusion of
otherwise qualified persons from commission membership.”(See Exhibit 3).

f. Enclosed with the LEAA’s guidance was a spreadsheet listing the services’
nominations, which failed to contain the name of any officer below pay grade 0-4. No other
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names or lists of names of potential candidates were provided to the Appointing Authority. (See
Exhibit 4).

g. The appointing Authority selected officers in the pay grade of 0-5 and above to serve

as commission members and presiding officer(s). The Appointing Authority selected only those
officers included on the nomination list provided to him. Id

3. Discussion:

Mr. Hicks has the right to a “full and fair” trial, which requires that the members of the
commission be fair and impartial. This right is the same for military members during
proceedings at a court-martial. The fairness of the selection process in this case should be
determined by reference to the standards, practices, and case law used in military justice practice,
as well as concurrent constitutional and other rights under U.S. and international law.

In United States v, Kirkland', the Court of Appeals for the Armed Forces (hereinafter
“CAAF”) held that the systematic exclusion of qualified personnel based on rank constituted
reversible error. In Xirkland, nominees for court-martial members were solicited from
subordinate commands and provided to the general court-martial convening authority --
excluding pay grades E-6 and below, however. Also,, even though the general court-marital
convening authority knew he could select personnel not listed on the recommendation sheets
submitted to him, the CAAF still found error and overturned the sentence in the case.

Analyzed pursuant to those standards, the instruction here was clearly contrary to the
criteria set forth in MCO No. 1. The General Counsel’s instructions deliberately excluded all
officers in the pay grade of 0-3 and below. The effect of the instructions was to exclude from
consideration for service on this military commission the majority of all commissioned officers

serving in the U.S Armed Forces. This deliberate exclusion was further refiected in the ultimate
choices made by the Appointing Authority.

Analyzed pursuant to those standards, the instruction here was clearly contrary to the
criteria set forth in MCO No. 1. The General Counsel’s instructions deliberately excluded all
officers in the pay grade of (-3 and below. The effect of the instructions was to exclude from
consideration for service on this military commission the majority of all commissioned officers

serving in the U.S Armed Forces. This deliberate exclusion was further reflected in the ultimate
choices made by the Appointing Authority.

Moreover, even though the LEAA recognized the impropriety of the exclusion, the error was not
corrected. While he LEAA advised the Appointing Authority that the latter could choose names
not submitted among the nominations, he did not provide either a list of other available officers,
or any other information that would facilitate compliance with MCO No. 1. Nor could the
Appointing Authority be expected to possess such information independently. Although the
Appointing Authority had formerly served on active duty as a general officer in the U.S. Amy,
he could not reasonably be perceived to know of qualified non-recommended commissioned
officers in the rank of 0-3 and below from all four uniformed services.

' 53 M.J. 22 (CAAF 200)
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Exclusion of otherwise qualified officers based on rark, or the appearance of such
categorical exclusion, strikes at the heart of the “‘essential fairness and integrity” of any system of
justice. The deliberate, explicit, and systematic exclusion of a majority of the eligible officers in
armed forces from consideration for service on a military commission constitutes per se unlawful
command influence. Such unlawful command influence robs this commission system of both its
legitimacy and jurisdiction. Analogously, a civilian court jury that purposefully excluded from
the venire otherwise qualified persons who earned less than a specified amount of money, or
possessed less than a set number of assets, would be unconscionable and intolerable, and would
represent the worst type of jury-rigging imaginable in a system in which all accused are entitled
to equal treatment before the law, and a jury chosen from an applicable cross-section designed to

ensure impartiality and fairness. Accordingly, these commission proceedings are fatally tainted,
and must be dismissed.

4. In making this motion, or any other motion, Mr. Hicks does not waive any of his objections to
the jurisdiction, legitimacy, and/or authority of this military commission to charge, try him,
and/or adjudicate any aspect of his conduct or detention. Nor does he waive his rights to pursue
any and all of his rights and remedies in any and all appropriate forums.

5. Evidence: Exhibit 1; Memo from DOD General Counsel of 20 Dec 02
Exhibit 2: Services nominations of commission members
Exhibit 3: Letter from the Legal Advisor of 25 Jun 04
Exhibit 4: 9 pages of nominated personnel.

6. Relief Requested: The defense requests the charges be withdrawn from this commission.

7. The defense request oral argument on this request.

M.D. Mo
Major, U.S, Marine Corps
Jeffery D. Lippert

Major, U.S. Army
Detailed Defense Counsel

JOSHUA L. DRATEL

Joshua L. Dratel, P.C.

14 Wall Street

28" Floor

New York, New York 10005

(212) 732-0707

Civilian Defense Counsel for David M. Hicks
JEFFERY D. LIPPERT

Major, U.S. Army
Detailed Defense Counsel
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S<eNayy
’ GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
, 1600 DEFENSE PENTAGON
WASHINGTON, D. €. zoam 1600
_ -DEC 20 2002

'MEMORANDUM FOR SECRETARJES OF THE MILITARY DEPARIMERTS

SUBIJECT: Idcnufymg Personnel to Scwc as Membcrs and Prwdmg Oﬁiws for Mxhtary
. Comm:ss:ons

Refexcnocs () Prwdcnt’s Mﬂ:tary Order of Novcmba' 13, 2001 “Ddcnhb’n,\'[‘rcatmmt, and
: Tiialof Certmn Nod<Citizens in tiie War Agamst TFegforism™
(b} Department of Defense Military Commission Order No. 1, *“Procedures for
’ Trials by Military Commissions of Cértain Non-United States szens in Lhe .
War Against Terrorism,” dated March 21, 2002

The Departmeiit of Defense must develop a “pool™ of candidates to'serve as commission ..
imembers and presiding officers in the event that military commissions are convened pursuarit to -,
the above orders. This pool, comprised of candidates sybmitted by-you as follows; will'serve as
the principdl séuree fidm whi¢h the Appomimg Autﬁonty may dfaw to’ cmphncl oomm;ssfogg

The pool should be replenished contmually, so that lj'xcrc is always alistof a appropnate ofﬁccrs
from w!uchgo choose.

" As3et forth in section 4(A) of refcrcncc (b), cacki cornmission shall cons:st of at‘lcast i

- three but po more than seved members, one 'of whom shall be desxgnated as the prt:’idmg officer

of the proceedings of that commission. There shall 2lso be one or two alternate mem'bcns The *
members and aliemate members shall be commissioned officers of the United States arme

forces, jocluding without limitation reserve personinél op active duty, National Guard personnel

on active duty in Fedetal service, and retired personnel recalled to active duty; Cons:stmt with

the preceding guxdancc, 1 request that you provide from each of your services a list of 25 ofﬁcers' .
who meet the following critefia:

« Mandatory Criteris : . :
© Grade of O-4 or above . : . o *

© Reputation for integrity and good judgment
© Top Socrct secunity cleararice
. Prcfcrred Cntma

© Combator operaboaal experience
. 0 Command experience .

. Atleast five of those 25 officers should also meet the following eligibility criteria for
designation as presiding officers:: .
+ Grade of O-5 or above

« Article 26(b) and (c), UCM]J, ocmﬁed (or previously certified)
+  Substantial Jitigation experience involving major cases
» lLaw of armed conflict training or experience

At eh o | _#=Review Exhibit
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,,,,,

W:lh your hst of candidates, p]casc submit s completed copy of the attached Military
Commission Member Data Sheet for each officer nominated, signed by the ‘candidate officer.

Candidates must be available for short-notice temporary duty for up 10,90 days. Please be
sure to maintain a full Jist of 25 qualified candidates for each of your services, st least five of

whom are also qualified for designation as presiding officers, by 1mmedlate1y nominating a
replacement for any candldatc who becomes unavailable.

Please respond by Jenuary 10, 2003, Candidates should be available as of thc date of
your 1esponse. You should not interpret this requirement, however, as signaling an inteation to

appoint a commission at any particular time. My point of contact for this maner is Ms. Lisa
Simon, who can be reached at (703) 695-3392.

w:lh ldynes II

Auachnient:
Military Commission Member Data Shegt

ce: Chairman of the Joint Chiefs of Staff

. Under Secretary of Defense for Policy
Under Secretary of Defense for Personne] and Readiness

z‘:tc_/,_f_ < ReviewExhibit _______
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U. S MARINE CORPS NOMINATIONS

T
I, 'ﬂu: followmg Ofﬁt)crs are nommatcd

by thc U. S. Marine Corps 6 scrve as potcuuaj
Pmndmg Officers for Military Commissions

B.
C.

D
E.

2. The following Ofﬁccrs ere nominated b

y the U. S. Marine Corps o serve as potential
Members for. Mil:tary Comnuss;ons '
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~ Enclosure (2)
Attc h 2t Review Exhibit
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A
B.
C.
D.
E.

2. The following Officers are nominated

bythe U, 8. Navy 10 serve as-potential
Members for Military Commissions: =~ - A

“mmam

CZZF

o

MHESEHPPO

G A .2 & Review Exhibit
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HODA STAFF ACTION MEMORANDUR

_ 0 vraent 0 houtwe
1. sussect: Personnel 10 serve on Miltary Commissions 2 TO0AYS GATE
: ) : : 13 Fed iy
s OFRCE SYWB0L 4 HGOASACO Control Number -
: . DAMP-OPS , s SUSPERSE BATE

t.nweoracion | oS00 | Congressionat [J ||=.ou.[j | other )
o MNG? ECC*JSEW_& 1. DISPOSTION: [ Approve ] Signature ) tntormation

] Declsion 0 Other
2 8. BACKGROUND: (Describe the task, origin of the sction, kssue snd the requt round
H  comments, Ll'stmosl important krlormation brst) rradiement Provide fctfiled backg #nd

T8 &« OSD requesled that the Army establish a pool of Oﬂ!OETS 10 serve s memberé
= of Military Commissions,

10. EXECUI‘NE suumv' tSborl and clear statement of purpose, major lssue, and objective: Why #re you leing this o the EOM7 Whal should EOH know and
discuss? What ks the objective of the action?)

Purpose: To obtain approval from the Division Chief to nomlnate the Officers at TAB A to serve on the
Military Commission.

lssue: OSD requested the Services to establish a pool of Officers to serve as members of Military
Commissions.

1e Bottom Line!
. The Ofﬂcers at TAB A are being nominated to serve on Mnmary Commissions,

1. RECOMMENDATION {Frevkie 2 brief statement defining the desined action by e final approval msthority and cxplin why m&.is the best oplion).
Chief, Operations Division sign the enclosed memorandum.

12. PRINCIPAL APPROVALS ilead Aaency Use Ontvl

TiLE WUTIAL DAIE TIILE mmq DATE APPROVED | ROTED | SEE NE BREE | NOTE GHANGES
: 00 MM YV {00 44 YY)

BRANCH 7

e 4 gt 0 | bRecton

DIVISION

fHA-cn . +Review Exhibit
15, FILE LOCATION (J0ENTIFY FILE LOCATION « EXAMPLE: mumboemwcnes'snrwmvmmoc; - .
“N/ODL/Operations Brandwv'hlﬂamcommess:ons Page 4 of &

" SEE REVERSE FOA COORDINATION SUMMARY
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Otﬁoc ot Tihe Provosl Nianshal General
2800 Army Pentagon
Washington, D.C. 20310-2200

DAPM-OPS .

MEMORANDUM THRU Sy
0 Fﬁ’!? o4

71K
THE JUDGE ADVOCATE GENERSE™ ! }’ ‘

ARMY GENERAL COUNS%“T@&__ 17 Feb OY

FOR GENERAL COUNSEL OF THEDEPARTMENT OF DEFENSE

SUBJECT: Identitying Personnetto Serve as Members and Presndmg Ofﬂcers for
Military Commissions

1. The enclosed i[les are submitted pursuant to your ietter of December 20, 2002,
direcling that each Service identify 26 officers who meet eligibility criteria for senvice as’
military commiission members and presndmg officers. Enclosed please find a list of alf
nominated personnel. They are divided in category by primary and altemate -
candidates for military commission members, both active and reserve component,
Candidates for service as presiding officer are comprised of active, reserve component
and retired officers who have volunteered for recall to active duty (T AB A). Note that

the Armmy has forwarded compleied packets for 32 board members and 18 presiding
officer nominees

a. AtTAB B are the files pertaining to nominees for military commiission
membership. Files of active component nominees are at TAB B (1); at TAB B (2) are
reserve component nominees. Tab'B (3) are the altemate candidates.

b.. At TAB C are the files perlaining to nominees for presiding officer service.
Files of active component nominees are at TAB C (1); at TAB C (2) are reserve
component nominees; al TAB C (3) are retired Officer nominees,

2. POC is MSG Homer, DSN 224-5052 or COMM (703) 614-5052.

- 3 Encls MICHAEL S. GALLQUCIS
COL, MP

Chiet, Operations Dmsuon
Ot by 2.  Review Exhibit
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Active Duty Board Candidates

Reserve Component Board Candidates

L s G'U,LReview Exhibit

Page_ S Of &




‘Res

erve or National Guard Presidiﬁq Ofﬁéer Candidates

LTC
LTC
LTC
co

/'—‘m;ﬂesidinq Officer Candidates
" COL (Ret)
! COL(Ret)

. COL (Rey)
COL (Ret)

* indicates members previously néminated 01 24 January 2003.
. ‘\‘-\__;_‘- . .

.'""'—-—"'"""‘——____—.-—-....__.._. e i

UAT e g £ Review Exhibit
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DEPARTMENT OF THE AIR FORCE
WASHINGTON, DC 20330

=2 Of The Genersi Counsel

FEB 2 4 2004

MEMORANDUM FOR DEPARTMENT OF DEFENSE GENERAL COUNSEL
FROM: SAF/GC

.. SUBJECT: Nomination of Officers to Serve on Military Commissions

Per your request, attached is a list of officers nominated by the Air Force to serve as
members of Military Commissions. All possess the necessary security clearance and all are
immediately available. The names of the individuals nominated for the position of Presiding
Officer were forwarded to you last year along with completed Military Commsission Member
Data sheets and their three most recent Officer Performarnce. Reports. Of the nominces to be

. Commission Members, the Military Commission Member Data sheets and mosl recent three
Officer Performance Reports for Lieutenant Colonel Michael Pandolfo and Licutenant Colonel
Dennis Vaillancourt were forwarded to you when they were previously nominated. Attached are
Military Commission Member Data sheets and the three most recent Officer Performance
'chons for the remaining 33 of our nominees to be Comnnssxon Members.

WALKER -
G 1 Counsel

Attachment:
Nominees for Military Comm:smon Mcmebrshxp

(BT i) i Review Exhibit
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Air Force Nominees for Militaty'Commission Membership

Presiding Officers

Commission Members

|
-
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